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ATTORNEY GENERAL OPINION NO. 87- 83

Mr. Robert L. Eastman
Edna City Attorney

127 w. 8th

Coffeyville, Kansas 67337

Re: Bonds and Warrants--Cash-Basis Law--Cash Basis
for Municipalities

Counties and County Officers--Water Supply and
Distribution Districts--Public Wholesale Water
Supply District Act

Synopsis: Pursuant to the provisions of K.S.A. 19-3548, a
city and a public wholesale water supply district
may enter into a water purchase contract for a term
of forty years and any such contract may include an
agreement for the purchase of water not actually
received. Such a contract does not violate the
cash-basis law (K.S.A. 10-1101 et seq.),
and the obligation of a city thereunder is payable
solely from the revenuesiproduced by the city's
water system. Cited herein: K.S.A. 10-1101;
10-1116; 10-1116b; 19-3545; 19-3546; 19-3548.

* - * *

Dear Mr, Eastman:

You request our opinion on a question involving the
cash-basis law. Specifically, you ask whether a contract
(attached hereto as Exhibit 1) entered into pursuant-to K.S.A.
19-3548 violates the cash-basis law. Additionally, you ask
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what remedy is available to a public wholesale water supply
district where a city fails to make required payments under a
water supply contract authorized by K.S.A. 19-3548.

Generally speaking, political subdivisions and taxing
districts of the state are prohibited from entering into
obligations in excess of the amount of funds actually on hand
by the Kansas Cash-Basis Law, K.S.A. 10-1101 et seq.

In regard to municipal utility funds, subsection (b) of K.S.A.
10-1116 provides, in part, as follows:

"Notwithstanding any other limits of
indebtedness prescribed under the
provisions of article 11 of chapter 10 of
Kansas Statutes Annotated the following
funds shall have as a limit of
indebtedness an amount equal to 100% of
the accrued revenue of the current fiscal
year plus any balances carried forward,
cash reserves, inter-governmental

grants, and sums advanced to qualify for
inter-governmental grants:

"(2) Enterprise funds set up in any
municipality to account for the financing
of self-supporting activities of
governmental units which render services
on a user charge basis to the general
public such as municipal utilities engaged
in the provision of water, electricity and
natural gas and sanitary sewer systems
which are financed by user charges."

K.S.A. 19-3548 authorizes "public agencies," including cities,
to enter into water supply contracts with public wholesale
water supply districts, and provides, in part, as follows:

"Any public agency, whether or not a party
to an agreement pursuant to K.S.A.
19-3547, and any publicly or privately
owned water distribution company may enter
into contracts with any district created
pursuant to the public wholesale water
supply district act for the purchase of
water from such district or the sale of
water to the district, the treatment of
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water by either party and/or the
distribution or transmission of water by
either party and any such district may
enter into such contracts. Any such
contract may include an agreement for the
purchase of water not actually

received. No such contract shall be made
for a period in excess of forty vears,

but renewal options in favor of the
purchasing entity may be included

therein. The obligations of any public
agency under any such contract shall be
payable solely from the revenues produced
from such public agency's water system and
shall not be payable from any funds raised
by taxation." (Emphasis added.)

In regard to whether the forty year contractual indebtedness
authorized by the above-quoted statute violates the
cash-basis law, it must be presumed that when the
legislature enacted the provisions of K.S.A. 19-3545 et
seg., in 1977, it was fully aware of all laws existing at
that time, including the cash-basis law. See, e.qg.,

Peter v. Peters, 177 Kan. 100, 107 (1954). Accordingly,
when the legislature authorized the execution of forty-year
water purchase contracts by any "public agency," we presume
that it was aware that the large majority of public agencies
(as that term is defined in subsection (a) of K.S.A. 19-3546)
in this state are subject to the cash-basis law. The
absence of any qualification of the contractual authority
conferred by K.S.A. 19-3548 leads us to conclude that the
contractual indebtedness authorized by that statute is not
subject to the provisions of the cash-basis law. In this
regard, since said contractual obligation is payable solely
from revenues produced by a public agency's water system, the
exception is somewhat similar to that which is prescribed by
subsection (3) (b) of K.S.A. 10-1116b.

In response to your second question, as noted above, K.S.A.
19-3548 specifically provides that the obligation of any
public agency under a water- supply contract is payable solely
from the revenues produced from such public agency's water
system and shall not be payable from any funds raised by
taxation. Accordingly, in our judgment, a city is obligated
only to pay its contractual obligation from the revenues
produced by its water system, and the remedy in the event of a
default is to seek a judgment not exceeding 100% of such
revenues.



.

Rbbért I,. Eastman
Page 4 '

In summary, pursuant to the provisions of K.S.A. 19-3548, a
city and a public wholesale water supply district may enter
into a water purchase contract for a term of forty years, and
any such contract may include an agreement for the purchase of
water not actually received. Such a contract does not violate
the cash-basis law (K.S.A. 10-1101 et seq.), and the
obligation of a city thereunder is payable solely from the
revenues produced by the city's water system.

Very truly yours,
pra

7

ROBERT T{/QTEPHAN

Attorney General

e

Terrence R. Hearshman
Assistant Attorney General

RTS:JLM:TRH:jm



i o ' i
g “W Exhibit 1

Yotk PUBGIASGE (CRVRACTE

This contracl For ths gale and purchana of water g catered into

x5 of the %wﬁ_ day of Fawley 0 15075, betweun PUBLIC WHGLEGALE
WATER SUPPLY.DISURICY ﬂd,'S%ATE Q¥ KANSAL, (hereinalter celled
SELLERD, and CLTY OF BDNA, KANSAS, (hereinafter calloed BUYER) .
VILPNESSETH
SR A - ~ 1o ’ . “‘* P * . K .
WHEREAS, SELLER is organized and astablisbed unlher the provigiom

oF K.S5.A. 19-334% et saq, [or the purpose of construching aud solling

(o3

water to public agencies; an .«
WIERESS, SELLER‘Tg In the process of building o wacer supply
distribution system at a capacity cuapable of serving BUYER: and
WHEREAS, BUYBR is a wunicipality waler tne laws of the Stace ol
Kansas and degires to .purchase water from SELLER:  and

WHIREAS, by resolution by the deoard cf Diveccods of DRLLF cnpacto

on Tne Wt day olf\'hﬁ__uy_,;__g_a:_/__, T8 45, SuLLER has agoewi vo aeil Lo
BUYER water under. Lhe twrmglot Lhiy contract; and
WHEREAS, by Resolution No.“mfﬂg%_“hm, the BUYER approved tive
purchase of water [row SELLENC in accordance wilin the pravision ol thi
contract and said contract wits signed by the Mayor anda of tested by U
City Clerk.
LOW, THEREFORE, in considevation of the forcgoing and the mutual
agreciments hereipafter set foth;
A.  SELLER agrees:
1. Quality and Quantity. To furnish BUYER au the point of
‘delivery hereinafter specified during the tzra of Lhiu

contract, or any reanewal or extension thereol, porable -
treated water meetiung applicable purity standards ol tha
State of Kansas, State Dzportmenc of Healih, 1u sach goanci!

as may be required by the BUYNR not to excod

a4 qal
3.. ':'-f"'~"'_, AOG

per moath.

2. Point of Pelivery ond Ueessure. Water will bo fuinialie

to BUYER at a reasonably constanl prussnrcyas catitataed
. B o o . .

this paragraph from an oxisting watoer 1ine a0l out in .

pavagraph at all pointa doesignataed herein as ol lawn:

Watk

ar hine
Locaticen ! i

Swls, NWly Sec, 29, 1348, RIGE

If a greater pressure than that normally available at the
point of delivery is required by BUYER the cost of procurin
such»greater pressure shall be borne by BUYER. Ewmervgeocy
[ailures of pressure or supply due to main supply linc
breaks, powar failure, flood, fire and usc of water to figh
fire. eurthquake or other catustfophc shall cxoeuse the SELL
from this provision for such reasonable period ol time us n

be nacessary to restore service.



MINIMUM WATER! USAGE AGREEMENT

WHEREAS, Public Wholesale Water Supply'Dist;ict No. 4,
(hereinaftex caficd QISTRICT) has completed a water supply investi-
. . gation uidcterminc the feasibility of éroviding water to various '
' ‘ municipalities and rural water districts; and
" WHEREAS, = City of Edna,” Kansas,
(hereinafter called PUBLIC KAENCY) desires to purchase water fronm
the DISTRICT if facilities are builf to provide such water;

NOW, THEREFORE, the parties for good and valuable consideratior
agree as follows: =

1. ©PUBLIC AGENCY shall purchasSc a minimum amount of
//67ogg&é4ﬁa¢¢EEOgallons of water per month from the DISTRICT
/ /i -~ 1f the DISTRICT proceeds to build a water plant and

WJM other facilities nccessary to supply water to the
PUBLIC AGENCY.

- 2. PUBLIC AGENCY shall purchase at least the monthly
minimum amount set out in paragraph one of this
. agreement from the DISTRICY for a period of at least
" forty (40) years, or until complete payment of any
indebtedness on all faclilities built in order to
. supply wgter,whidmwer is later.

3. The parties agree that subsequent to the opening of
bids for construction of water facilities, the
DISTRICT engineer shall make a study to determinc
-the initial cost of water for the PUBLIC AGENCY if
- the facilities are built. DISTRICT'S enginecr
thereafter shall send PUBLIC AGENCY'S reprecsentative
on the governing body of the DISTRICT a certified
letter indicating the estimated initial cost of water
. after construction is completed, and PUBLIC AGENCY
.. . shall have the right to cancel this agreement
: o v without any liability or obligation whatsoever
o C (except for all obligations agreed to prior to the
signing of this agreement by the PUBLIC AGENCY for

o . o " expenses and the costs of feasibility studies) within
. ten (10) days after receipt of the certified letter
~ L, o A if the DISTRICT engineers' determination is that the
Y

4. .k . Lo initial cost of water after construction will excced
S IR -. -$3.62 per one thousand gallons,

4. Either party shall have the right to reévoke and cancel
this agjeement by written notice to the other party at
any time four years subsequent to the signing of this

. agreement if bids have not been awarded at that time for
the construction of the mecessary water facilities,

 5. ‘It is further agreed that the minimum water usage
‘agreement entered . into between the parties.on
- . September 28, 1982 is hereby revoked and cancelled.

_ ”'IN'WITNEssbquREOF, the parties hereto have causcd this
-agreement to be executed by their duly authorized officials,
- this day of -

, 1983.
DISTRICT ‘
PUBLIC WHIOLESALE WATER SUPPLY

‘  DISTRICT NO. 4 :
L Sl apTEST: . By -
s P TR e . President
a o SeFret?rY_,; o . PUBLIC AGENCY
¢ ATT

[argr™

Esr: .
:‘ég;ijGEZzzdén>/."
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3. Metoring Gauipment.  To furnish, iastall, sperate, and
it

miintain it lts own éxpensg at poink of delivery, Uhe

necessary.mexering equipment, including a meter house or pit,

and required davices of standard type for. properly measuring
. the quantity of water delivered to the Purchaser and to
calibrate such metcr{ig ¢quipment whenever requesged by the
Purchaser but not more frequently than once cvery twelve {12)
months. A meter registering™ot more than two per cent (2%)
above or below the test result shall be deemed to be <
accurate. ~"'.l‘he previous readings of any meter disclused by
test to bz inaccurate shall be corrected for the two wonths
previous to such test in accordance with the percentage of
inaccuracy found by such tests. If any metev fails to
register for any period the amount of water furnishoed during
such pariod chall be deemed to Le the amnount of vator deli-
veraed dn the corresponding period Lumediavely pricer o the
failure, unless SELLLA and BUYER shall agres upoan a4 diffaven:
amount.  Tha metering equipment shall bhe redasl oo Ul 2050k dan
of each month. An appropriate official al rtie BUYER .« 2l
reascnable times shall have access Lo the meter for the par-
pose of verifying its readings. .

4. Billing Procedurce. To farnish BUYER at the above addres:

not later than the last day of each month, with an itemized
statement of the amount of water furnished the BUYER during
the preceding month,
B. The BUYER agrees: o
1. Rates and Payment Date. BUYER shall pay SELLER a watéé
I . rate not to exceed the amount of $3.62 per 1,000 gallons of
\\\\_ ;AV - ‘ : . - water with payment to be made nct later than the 15th day of
' " each month for water delivered to BUYER. BUYER must purchas
. a minimum ménthly commitinent of 5865000 gallons even if
S m, S ' " BUYER fai}s;pg use - this amount. '#!£7,000
C. 1t is FurtLér Mutually Agreed Between SELLER and BUYER as

follows:

. Term of Contract. That this conkract shall cxtond rnrAﬂ
tirm of fcrly (40) years from the date of Lhe initial Ael -
very of any water as shown by the first bi]l*guhmiLtud Ly
SELLER to ﬁUYB&_und thereaffé} this centract wmay bl roencwoed
or extended for such term or terms as may be ajreed upon by
BUYER and SELLER . =~ -

2. Delivery of Water. ‘rhat 30 days prior to the estimateod

L date of completion of construction of the SELLER'S water
supply distribution system, the SELLER will notify the BUYRK
in writing the date for the initial delivery of water,

/~/ - R 3. Failure to Deliver. That the SELLER will, at all times,




&y S

opaerate and wrintaln s nystem in .

will take sucl 3ctirw a5 onay be ned

BUYER with quantities of vater vequirad by who oy
Tewmporary or purtinl fallures tc delivece water shail be
extended shorcage ot water, or Lhe sapply of warer availaole
to the SELLER is othigise diminished over an exvended poeric
of timo, the supply of water to BUYER's consumets shall be

b

reduced or diminshed in the same ratio or preporting as the

supply to SBLLER'S consumers is veduced or diminlghed.

4, Refund for Overaye. If BUYER fails to use its wminimuam

monthly commitaent fovr any wmonth, OBOYER shall pay the minlpug
obligation for said month. At the end ol cacnh year, SULLER
shall add up the total dollar. amount pald by BUYER and if
said amount exceeds the amount BUYER paid ax a minlmuam
monthly commitment, SELLER shall refund or credit to DUYER'e
future bill all money paid for water which wau nor actually
consumed .

S. Modification of Contract. ‘hat the provizinnn or this

G

contract pertaining to the schedule of cates to bo pmia by
BUYER to SELLEKR for water delivered are subject to wodicica-
tion frowm time Lo tme by SELLEK. any ifncceas: or decrouse
ratee shall pe based ¢a an increase or decrea:e je the cost
of production or capitalization of SELLER's wstem. In add
tion, SELLER shall have the righu to add aa additioanal 102
charge «s 4 reserve for additional unforescen expenditures
and costs. Any increase or decrease in rates shall be ug%-
form for all public agencies who are presenuly members of
Public Wholesale Water supply District #4 at the time of 'th
signing of this agreement., As such, any increase or decrea
i rates shall be exactly the sane cents por thousand.gnllc
‘for each public agency who is a member of Public Wholesale
Water Supsly Pistrict ¥4 at'the time of Ehe signing of this
agreementu. ’

6. Regulatéry Agencies. That this contract is subjeck to
such rules, regulations, or laws as may be applicable co V

similar agreements in this State and SELLER, and BUYHR will
collaborate in obtdining such permitls, certilicutoes, or the

like, as nay be required to comply theruwich.

7. Miscellanéous._“That the constructinm of the walker sugp
distribution system ovned by SBELLEK and BUYER are beiny
financed by'IOJns made or insured by, and/ci a great [com t
‘United States of America, acting thréudh Lhe Farmecs Kome
Adwinistration of the United States Deparcment ol

Agriculture, and the provisious hercol pertaining Lo the
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-~ undernakiqgé of the SELLER and BUYER are cvenditiuvned upon tl
approvai,f&n writiné,‘of the State Director of the Farmers
Home Administration.
8. Birding Bffect of Mipimum Water Usage Comini
- Agreement. Parties agrec thalb Lhis Ccontract n no way amen
or modifies the minigun water usaqge cownltment provionusly
entered into between the parvies and saed nqrpumuﬂt.iﬁ.ntilt
in full force and effect. °
- . *
SELLER:
PUBLIC WIHNOLESALE WATER 3uUPRPLY
DIS'TRICYT No. 4
: S e
8y : ';// /-/z/,/,/ /.-/,5;':—," Ldrii i o
- ’ ’ : - Title: //l/(:‘s.n,';, ’ F
A . ' 7
ATTEST

rz)// )1/{ Ajz-. il

ng(yﬁary

BUYER:
CL'tY OF GDMNA, KANUAS

2

el
BY:s 4 g

RSO S

Title: Vﬁl

b o ATTEST

. o (./‘ o v ,///
\ ) L LY .-/L!j" V/\ gt

.« ) _.“S‘ecx”vertary

This contract is approved on behalf of the Farmers Home
"Administration this _./ day of _Zlspe , 198 - .
. ' ' 227
,7 T /P 7/
o FANYL. BUITH
Title: Chiuf, Compunity Progransg
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