
November 25, 1975 

ATTORNEY GENERAL OPINION NO. 75- 441 

Lossen G. Pike 
Clark County Attorney 
Clark County Courthouse 
Ashland, Kansas 67831 

Lowell F. Hahn 
Phillips County Attorney 
Phillips County Courthouse 
Phillipsburg, Kansas 67661 

RE: K.S.A. 79-422, 1974 Supp. 79-5a04, 79-5a06a and b 

Synopsis: All public utility property, of every nature, 
real or personal, is listed and valued as real 
estate on a system-wide or unit basis, and the 
valuation is then apportioned to each county. 
In bankruptcy of a utility, then, the collection 
procedures to be used are those pertaining to 
the foreclosure of taxes on real estate, plus 
following the provisions of the Bankruptcy Act 
where applicable. 

* * * 

Dear County Attorneys: 

We have received letters inquiring about the procedure 
to be followed in those counties which have property of the 
Chicago, Rock Island and Pacific Ry. Co., upon which taxes 
are due now for prior years and on November 1, 1975 more 
taxes became payable. 

On March 17, 1975, the District Court of the United States 
for the Northern District of Illinois, Eastern Division, in 
case No. 75B 2697, approved the petition of the Rock Island 
Ry. Co., as properly filed under Section 77, of the Bank-
ruptcy Act (11 U.S.C. 205) and appointed William M. Gibbons 
as trustee. The Trustee has set up an office at the Rock Is-
land headquarters at 745 South Lasalle Street, Chicago, Il-
linois 60605. Our best contact there is the office of U.C. 
Brown, Real Estate Tax Commissioner, or his assistant Marvin 
Homerding, phone number 1-312-435-7529. 



We understand that all Rock Island counties are now 
receiving forms on which to make claims for back taxes due 
and unpaid. Also, request is made for the 1975 tax state- 
ments. The back taxes can be allowed by the Court as a prior-
ity claim. The last half of 1974 taxes and all of 1975 taxes 
are "current" tax obligations of the Trustee and should be 
paid by him as an operating administrative expense. So, 
break your claims into two parts - one for those taxes which 
accrued and became a lien prior to March 17, 1975, and second-
ly, taxes which were due June 20, 1975 and taxes which were pay-
able November 1, 1975. The first should be made on the form 
to the trustee as a claim against the trust estate. The second 
should be made directly to the trustee as being owed by him 
as part of his expense as trustee. If any interest, penalty, 
charges or costs have accrued, include them in your claims. 

You should make your claim for the Rock Island taxes as 
real estate taxes. If you have listed the taxes as "personal 
property", under K.S.A. 79-1701, 1701a and 1701b, ask the 
Board of County Commissioners to correct an error or irregularity 
and to relist the taxes as "real estate". 

All property of public utilities, real and personal, shall 
be returned, listed and taxed in the manner provided by law 
for real estate. K.S.A. 79-422. Because such utilities cross 
county lines, and many are interstate, the Kansas Legislature 
has required that all utility property be valued and assessed 
by the Director of Property Valuation for ad valorem tax 
purposes as a unit, K.S.A. 1974 Supp. 79-5a04. That Director 
shall then apportion such system assessed valuation, or that 
portion allocated to Kansas out of an interstate unit, on a 
statutory formula to the various county clerks in whose county 
such utility property is located. K.S.A. 1974 Supp. 79-5a06a 
and b. In all this process, what is apportioned is assessed 
real estate valuation, to be taxed as real estate. It then 
follows that the procedure for collection of utility taxes 
are those provided by law for the collection of real estate 
taxes, which are due and unpaid. 

All ad valorem taxes on utility property, unpaid on 
November 1, shall attach to the real property "and such lien 
shall continue until such taxes and penalty, charges and 
interest which may have accrued thereon, shall be paid by 
the owner of the property or other person liable to pay the same." 
K.S.A. 79-1804. Upon judicial foreclosure the Court shall ad-
judge and decree that the amount of such lien found to be due 
to be a first and prior lien upon said property." K.S.A. 79-
2801. 



"It is well known that mortgage liens, 
materialmen's and mechanics' liens are in-
ferior to liens for taxes. One who takes 
such a lien knows this act the time of taking. 
It is such liens as these over which the 
lien for taxes has priority." State ex rel. 
v. Wyandotte County Commissioners, 154 Kan. 
222, 231-232, 171 P.2d 591. 

Therefore, in our opinion you should make claims to this 
trustee, as above suggested, as real estate taxes. We would 
further suggest that you specifically reserve the tax lien 
which exists under Kansas statutes by stating on the claim: 
"The making of this claim does not in any way waive or discharge 
the existing lien under Kansas statutes for unpaid taxes, pen-
alties and interest which this County holds against property 
of the Chicago, Rock Island and Pacific Railroad Co., physically 
located in this county." 

We are informed by the Chicago office that there is no 
money presently available to pay up the back taxes and that 
there is a possibility that there may not be any money avail-
able to pay current taxes. However, they say that you should 
get your claims in before December 31, 1975, which is the dead-
line, and that you will be paid as money becomes available. 
We have made an arrangement for notification to this office if 
there are to be set any contested hearings on any tax claims 
from Kansas. We will try to continue to give such assistance 
to you as we can in this matter. 

Very truly yours, 

CURT T. SCHNEIDER 
ATTORNEY GENERAL 

CTS:CJM:gw 

cc: County Attorneys of the following counties: 
Atchison, Brown, Butler, Clay, Cloud, Decatur, 
Doniphan, Douglas, Ford, Geary, Harvey, Jack-
son, Jefferson, Jewell, Kiowa, Leavenworth, 
Marion, McPherson, Meade, Morris, Norton, Pratt, 
Reno, Republic, Riley, Saline, Sedgwick, Seward, 
Shawnee, Sheridan, Sherman, Smith, Sumner, Thomas, 
Wabaunsee and Wyandotte. 
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