February 5, 1974

Opinion No. 74- _39

Mr. L. O, Bangtson
Salina City Attorney
P.C. Box 745

Salina, Kansas 67401

Constance M. Achterberg
istant Saline County Attorney

ina, Kansas 67401
Dnar Counselors:

You present questions concerning the validity of an interlocal
agreemant between the City of Salina and tha County of Saline,
executad August 14, 1972, pursuant to K.S.A. 12-716, providing
for a metropolitan planning commission.

A somewhat lengthy ssquence of events preceded execution of the
agreemant. On February 25 1972, the board of coun+y commig-~
i rs adorted Resolution lo. 6ub, a copy of wihich has been

.

ar
bmitted to us. It 1s entitled thus:

“A RESOLUTION creating a Metropolitan Planning
Commission for the exsrcise of joint dluhning for
Sallne County, Kansas, and the Citv of Salina, XKansas;
dasigrating the area of joint jurisdiction; designat-
ing tha2 qualifications and aprointment of members;
designating the powezs and duties of the commission;
and providing for the sharing of expenses of operation.”
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and forwarded it to the city governing body for its action
thereon. On February 28, 1972, the city placed on first read-
ing Ordinance No. 8241, which bears the following title:

AN ORDINANCE CREATING A METROPOLITAN PLANNING
COMMISSION FOR THE EXERCISE OF JOINT PLANNING FOR
SALINE COUNTY, KANSAS, AND THE CITY OF SALINA,
KANSAS; DESIGNATING THE AREA OF JOINT JURISDICTION;
DESIGNATING THE QUALIFICATIONS AND APPOINTMENT OF
MEMBERS; DESIGNATING THE POWERS AND DUTIES OF THE
COMMISSION; AND PROVIDING FOR THE S8HARING OF EX-
PENSES OF OPERATION; AMENDING CHAPTER 27, ARTICLE
I OF THE SALINA CODE AND REPEALING THE EXISTING
CHAPTER 27, ARTICLE I."

No further action was taken thereon, awaiting approval from this
office of the proposed agreement, which was forwarded to us by
letter dated March 3, 1972.

By letter dated May 8, 1972, the proposed agreement was returned
with suggestions that three corrections or changes be made.
Specifically, it was first suggested that the underscored language
be added to paragraph 39 thus:

"That whenever the Metropolitan Planning Commission
has a part of its comprehensive plan adopted, a plat for
its major street or highway system after consultation the
City may estaklish by ordinance and the County may estab-
lish by resolution, . . . setback lines . . . .

Secordly, it was suggested that K.S.A. 12-710 be substituted in
lieu 0f a reference to Section 1-8 of the Salina Code in paragraph
67. Lastly, we suggested that paragraph 85 be amended to provide
that appeals be taken not within ten days after receipt of a writ-
ten decision by the board, but rather, within a reasonable time
therefrom, as provided by the rules of the board.

These changes were made, and the proposed agreement again sub-
mitted to this office on July 17, 1972, and it was approved by
letter dated August 13, 1972. On August 14, 1972, the board of
county commissioners and tha city commissioners executed the
agreement thus amended and approved. The approved agreement
recites in its prefatory language thus:

"This Agreement made the 28th day of February,
1972, and amended August 14, 1572, between the govern-
ing body of the City of Salina, Xansas, hereinafter
called the City and the Board of County Commissioners
of Saline Ccuntv, Xansas, hereinafter called County.”
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Thereafter, on Augqust 21, 1972, Ordinance No. 8241, which was
introduced on February 28, 1972, was enacted, and published
August 24. On September 11, 1972, approval of the Attorney
General was endorsed upon the final document.

The question is presented whether both the city and the county
have taken all necessary steps to approve the agreement as re-
quired by law. K.S.A. 12-716 states in pertinent part thus:

YWhen two (2) or more of such cities or counties
shall by ordinance of each city and by resolutions of
the boards of county commissioners enter into agree-
ments providing for such joint planning cooperation,
there shall be established a jeint planning commission
for the metropolitan area or region comprising that
portion of the areas of planning jurisdiction . . .
as shall be designated by the joint ordinances and
resolution.” [Emphasis supvlied.]

We have considered materials submitted by both Mr. Bengtson as
City Attorney, and by Constance Achterberg, as Assistant County
Attorney for Civil Matters.
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It is apparently being urged that neither the city nor the county
hasz taken the steps legally required to approve the agreement.
Crdinance No. 8241 was introduced on February 28, 1972, and
enacted and published aprarently without modification on August
24, 1972. The language cf the ordinance is fully sufficient to
satisfy the reguirement of both X.S.A. 12-716 and the language

of paragraph one of the agreement, that municipal approval be
signified by ordinance. We see no cbjection of substance what-
ever to the manner in which the City approved the agreement.

A different objection is lodged against the approval by the
county. Resolution No. 605 was adopted on February 25, 1972, at
apparently the same time the county commissioners signed the
Fabruary draft. After execution of the final draft in August,

no additional resclution was adopted. It is cquestioned, accord-
ingly, that the agresment is not legally binding upon the county.

This is not a straightforward instance in which the becard of
county commissioners signed an agreement but tcok no other action
to affectuate its acproval. On the ceonkrary, the becaré adopted
Resolution No. 605 on February 25, 1972, at that time signed the
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agreement, and forwarded it to the city commission for its
approval. If the city commission had taken final action to
approve the agreement at its February 28 meeting, it could not
bea argued that the county commissioners were reguired again to
adopt an additional resolution to avprove that which it had
already avoroved. In that circumstance, both the resolution and
the signatures would have bheen complete

As it havpened, the citv chose to delay final action, awaiting
approval of the draft from this office. When the recuested
changes were made, both the countv and city cormmissioners signed
the agreem2nt, and the necessary city ordinance was published.
The sole question remaining, then, is whether after signing the
agreement as amended on August 14, 1972, the county commissioners
were required by either X.S.A. 12-71€¢ or by paragraph 2 of the
ordinance itself to adownt an additional resolution.

In our view, the resolution of February 25, 1672, fully satis-
fies the statutory recuirement of K.S.A, 12-716, for by that
resolution, the board agreed to join with the city in the forma-
tion of a metrooolitan nlanning comnmission, and that is precise-
lv to which the commissioners agreed in their execution of the
final draft. Clearly, when adopted on February 25, Resolution
Mo. 605 was intended to satisfy the requirement of paragraph 2,
and no further action would have heen necessary to finalize ap-
proval by the countv had the agreemant been approved on February
28 by the city. The initial prefatcry paragraph of the final
agrazement recites that it was made on Februvary 28, 1972, and
amended on August 14, indicating that the agreement was that
initially approved by Resclution No. €05. The minor amendments
which were made to the agreement at the instance of this office
ware technical in nature, and in no way did the agreement thus
amended depart frem the scope of the resolution which authorirzed
the agreement in the first instance.

We cannot but conclude that there has been substantial compliance
with both the recquirements of K.S.A.-.12~-716 and of the agreement
itself. We find no hasis whatever in the documents and facts
thus presented to conclude that the agreement is void or that
either the city or the county is now empowered to gainsay its
own clearlv expressed consent to the agreement, which was ex-
pressed in every formalityv recuired by the statute and the agree-
mpnt itsel?, save for reiteraticn of Resolution No. €05 after
igning of the August draft

astly, it is inquired whether a recommendation of the Metropolitan

Pianning Commissicn concerning the reroning of land within the
Pﬁ“ropo1* an Planning Prea, kut outside the corporate limits of
sisw o runk be subnitted o the county or the citv cormmissicon.
aragrarn 40 connencas
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"That all lands within the City and its
extra~territorial jurisdiction shall function
under the authority of K.S5.A. 12-716 et seqg."

Under paragravh 41, before the city may create any zone in that
area, the Metropolitan Planning Commission must furnish its recon-
mendations. Paragraph 44 directs the commission to submit its
recomnendation to the city. In our view, this statement of pro-
cedure is clear and unambiguous, ard requires that recommendations
cf the Mstropolitan Planning Commission be subkmitted to the city.

Our attention has been invited to paragraph £8, vhich states
thus:

“"That all lands within the Area but outside
legislative jurisdiction of the Citv shall abide
by provisions of Section 2, except, that the
Metropolitan Planning Commission shall forward
all recommendations for zoning concerning this
area to the County for adoption of plans and
zoning legislation.” [Emphasis supplied.]
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this paragraph is by no means clear. The direc-
ands within the area shall akide by section 2 is

r section 2 nere?y recuires the cocuntv to zpprove
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sy resolution. The reference to lands "outsides
sdictlon of the City” refers, in our view, to any
G . is within the area, but aeyond the territorial juris-
iction over which the city mayv exercise its zoning authority.

3 the sacticon may appropriately be ccnstrued to regquire that
ne :europolrt in Planning Commissicn forward all recommendations
or zoning land within the area, bhut beyond the zoning jurisdic-
tion of the city, to the countv commissioners. This construction
conforms to the clear language of sections 40 through 45,
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Thus, in summary, we conclude that the agreement is valid and
hinding upon both the city and county, and that both have taken
steps required beth by statute and the agreement itself to execute
the agreement and bind themselves thereto., Further, we conclude
that recommendations concerninog the zoning of land beyond the
three-mile area around the citv are to be directed to the county
commissinners, whereas recommendations for zoning of land within
the thre2-mile area are to he forwarded to the citv commissioners.

Yours very truly,
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