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Synopsis: The tax levies authorized by K.S.A. 19-1561,
K.S.A. 1978 Supp. 19-1561b and 19-15,116(4d)
(as amended by L. 1979, ch. 52, §§ 85, 86 and
89, respectively) are not exempt from the
aggregate tax levy limitations imposed by
K.S.A. 79-5001 et seq.

Gentlemen:

Both of you have asked for the Attorney General's opinion on

the question whether certain county tax levies are exempt from
the aggregate tax levy limitations, commonly known as the "tax
1id" imposed by K.S.A. 79-5001 et seq. Because of the similarity

of your requests, we have consolidated them for answer in one
opinion.

Mr. Heer has inquired concerning the tax levy authorized by
K.S.A. 19-1561 (as amended by L. 1979, ch. 52, §85), which
section provides, in pertinent part:

"The tax herein authorized shall be in
addition to all other levies authorized
or limited by law."
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Mr. Heer also has inquired concerning the levy authorized by
K.S.A. 1978 Supp. 19-1561lb (as amended by L. 1979, ch. 52,
§86), and he advises that it is his opinion that, because of
the above-quoted language, the tax levies authorized by K.S.A.
19-1561 (as amended) and by K.S.A. 1978 Supp. 19-1561b (as
amended) are exempt from the "tax 1id" limitations.

Mr. Dix asks whether the tax levy authorized by K.S.A. 1978
Supp. 19-15,116(d) (as amended by L. 1979, ch. 52, §89) is
exempt from the "tax 1id" limitations by virtue of the follow-
ing portion of that section: ’

"All levies authorized under the provisions
of this section shall beg in addition to and
not limited by any other act authorizing or
limiting the tax levies of such counties."

K.S.A. 79-5003 provides as follows:

"Except as otherwise hereinafter provided,
no taxing subdivision shall certify to the
county clerk of the county any tax levies
upon tangible property, excluding taxes
levied as special assessments and excluding
levies specified in K.S.A. 79-5011, and
amendments thereto, which in the aggregate
will produce an amount in excess of the
amount which was levied by such taxing sub-
division for the base year. All tax levies
now or hereafter authorized by law to be
made by taxing subdivisions subject to the
provisions of this act, except levies
specifically excluded under the provisions
of K.S.A. 79-5011, shall be subject to the
aggregate limitation prescribed hereunder
unless the provisions of the act authorizing
the levy specifically states that such levy
1s exempt from the limitation imposed under
the provisions of K.S.A. 79-5001 to 79-5016,
inclusive.”™ (Emphasis added.) _—
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It should be noted that none of the tax levies under
consideration are specifically excluded under the provi-
sions of K.S.A. 79-5011, and none of the statutes authorizing
those levies "specifically states that such levy is exempt
from the limitation imposed under the provisions of K.S.A.
79-5001 to 79-5016, inclusive," as provided by K.S.A. 79-5003.
Since the levies in question are neither specifically ex-
cluded by the "tax 1id" itself nor exempted from the "tax
1lid" by specific language in the authorizing statutes, it

is our judgment that all of the levies in question are subject
to the "tax 1id" limitations.

It is important to note that the legislature has exempted
particular tax levies from the "tax 1id" limitations pursuant
to K.S.A. 79-5003 in more than 30 enactments, each time by
specific reference to the "™tax 1id" law. See Memorandum,
Property Tax Levies Exempt From Tax Lid (Counties and Cities),
Kansas Legislative Research:Dept., June 1978 (enclosed). The
legislature has not consistently employed any particular words
or phrase to provide for such exemptions, but in each instance
of which we are aware, the provisions of K.S.A. 79-5001 et seq.
are explicitly referenced. ‘For an example illustrating and
confirming our conclusion, note the exemptive language of
K.S.A. 12-1680, which statute authorizes a tax levy for service

programs for the elderly. The statute provides, in pertinent
part:

"Such tax levy shall be in addition to
all other tax levies authorized or
limited by law and shall not be subject
to or within the limitations upon the
levy of taxes imposed by K.S.A. 1975
Supp. 79-5001 to 79-5016, inclusive,
and amendments thereto." (Emphasis
added.)

It is our opinion that the express mention of the "tax 1id" law
in the above-quoted statute, and in the several other enactments
providing for such an exemption from the "tax 1id" is significant
and the absence of such reference in the statutes in question
equally significant.
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For another example, compare the exemptions provided by
K.S.A. 12-1688 and K.S.A. 79-1947b. In contrast, the
exemptive language about which you both have inquired makes
no specific reference to the levy limitations imposed by
K.S.a. 79-5001 et seq., and for that reason the tax levies
authorized by the statutes in guestion are not exempted
from the "tax 1id" limitations.

As further support for our conclusion, we note that, sig-
nificantly, all of the enactments in guestion antedate the
enactment of the "tax 1id" law in 1970. Before 1970, tax

levy limits and "aggregate tax levy" limitations referred

to in the statutes in question were mill levy limitations.
Since 1970, tax levy limitations have been imposed on the
dollar amount which may be produced from ad valorem taxation,
replacing, in large measure, the previous mill levy limitations
prescribed for counties and cities. We find that only one of
the statutes about which you have inguired has been changed

to correspond with this significant change in the tax law,
while the other statutes, though certainly the subjects of
amendment after the enactment of the "tax 1id" law, remain
materially unchanged with respect to the issues you both have
raised. All of the statutes in question, except K.S.A. 19-1561b,
continue to refer to the former mill levy limitations.

K.S.A. 19-1561b has been amended five times since its original
enactment in 1949 (L. 1949, ch. 201, §3). The original act
authorized a tax levy to provide funds for additional equip-
ment, and for maintenance and repalrs of buildings constructed
pursuant to K.S.A. 19-1561. In 1949, the statute provided, in
pertinent part: )

“[T]lhe board of county commissioners . .

is hereby authorized and empowered to levy

annually a tax of not to exceed one-tenth

mill . . . Said tax levy shall be in addition

to all other levies authorized or limited by

law and shall not be subject to the aggregate

tax levy prescribed by section 79-1947 of the

General Statutes Supplement of 1947 or acts

amendatory thereof or supplemental thereto."
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In 1970, the statute was amended by removing the one-tenth

mill limitation and replacing it with language limiting the
board's power to levy the tax "in an amount not exceeding

the limitation prescribed by K.S.A. 79-1947." L. 1970, ch. 100,
§2. In 1975, in a series of enactments by which many of the
mill levy limitations imposed by K.S.A. 79-1947 were eliminated,
K.S5.A. 19-1561b was again amended, this time eliminating

the reference to the levy limitations prescribed by K.S.A.
79-1947 and deleting the above-quoted second sentence which
referred to "all other levies authorized or limited by law."

L. 1975, ch. 162, §7. See also, L. 1975, chs. 161, 162 and
163, passim. '

By virtue of the 1975 amendment of K.S.A. 19-1561b, the tax
levy authorized by that statute was no longer affected by any
mill levy limitation, including the aggregate mill levy limita-
tion. However, because this tax levy is neither specifically
excluded nor exempted from the aggregate levy limitations im-
posed by the "tax 1id" law, the levy of such tax is subject

to the "tax 1id" limitations. K.S.A. 79-5003.

Both K.S.A. 19-1561 and K.S.A. 1978 Supp. 19-15,116(d4d) have
been amended a number of times, both before and after imposition
of the "tax 1id." 1In none of those amendments has the legis-
lature sought to change or update the language relating to,

and exempting levies from, the old mill levy limitations.

Those statutes must be said to retain their original meaning

and thus do not refer to the "tax 1id" law, in light of the

rule of statutory construction that

"tthe provisions of any statutes, so far

as they are the same as those of any prior
statute, shall be construed as a continuation

of such provision, and not as a new enactment.'"

City of Topeka v. Wasson, 101 Kan. 824, 826
1917).

See also 73 Am.Jur.2d Statutes §322.

Importantly, we reiterate that in none of the statutes in question
has the legislature explicitly referenced the levies in question
to the "tax 1id" law, as has been its custom in other enactments
exempting levies from the "tax 1id" limitations. We find that
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"where express exceptions [to the operation

of a general statute] are made, the legal
presumption is that the legislature did not
intend to save other cases from operation of
the statute. Thus, the rule generally applied
is that an exception in a statute amounts to
an affirmation of the application of its pro-
vision to all other cases not excepted, and
excludes all other exceptions or the enlarge-
ment of exceptions made. Under this principle,
where a general rule has been established by

a statute with exception, the courts will

not curtail the former, nor add to the latter,
by implication." 73 Am.Jur.2d Statutes §316.

Accordingly, we conclude that the tax levies authorized by
K.S.A. 19-1561, K.S.A. 1978 Supp. 19-1561b and 19-15,116(d)
(as amended by L. 1979, ch. 52, §§ 85, 86 and 89, respectively)

are not exempt from the aggregate tax levy limitations imposed
by K.S.A. 79-5001 et seqg. :

Very truly yours,

~ ROBERT T. STEPHAN
Attorney General of Kansas

(e
L%Cc82;~&~£;2LL/Lw,A

Steyen Carr
+ Assistant Attorney General
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